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STATE OF NORTH CAROLINA 
 
COUNTY OF MOORE 

 IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

21 CVS 745 

PAUL R. BREZINSKI et. al, 
 
    Plaintiffs, 
 
vs. 
 
SEVEN LAKES WEST LANDOWNERS 
ASSOCIATION, INC., 
 
    Defendant. 

 
 
 
 
 
 
 
 
 
 

 
 
 

MEMORANDUM IN SUPPORT OF 
MOTION FOR SUMMARY JUDGMENT 

 

NOW COMES Plaintiffs Paul R. Brezinski, Michael G. Hughes, Donald E. Snell, Thomas 

F. LoSapio, Joanne M. LoSapio, Richard J. Williams, James H. Christner, Mary Ellen Buckley, 

Susan J. Keenan, and Michael J. Keenan (collectively “Plaintiffs”), by and through undersigned 

counsel, pursuant to N.C. Gen. Stat.§ 1A-1, Rule 5(a1) of the North Carolina Rules of Civil 

Procedure, hereby files its memorandum of law in support of their Motion for Summary Judgment.   

INTRODUCTION 

This lawsuit concerns Seven Lakes West Landowners Association, Inc.’s (the “Association”) 

failure to enforce its governing documents regarding election procedures during the 2021 director 

election, and its insistence that it will continue to flout the governing documents for the 2022 director 

election and beyond. Specifically, the Association’s voting rights are limited to dues paying members 

of the Association.  Developers within the Association may own lots, but they are not entitled to 

vote. The Association, through its current board of directors, was made aware of the fact that 

developers voted in the 2021 election through multiple mediums, including a demand letter from 

legal counsel.  Rather than address the issue when raised, the Association ignored requests to 

determine whether developer voting occurred.  After litigation was filed, the Association engaged in 
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an effort to cover up the impermissible voting—and the extent of its impact on the election—by 

manufacturing a new, self-serving, class of lot owner—the non-dues paying member.  This claim of 

a non-dues paying member not only violations the applicable declarations, it violates the 

Association’s articles of incorporation and should be disregarded out of hand.  The indisputable fact 

is that the Association wrongfully allowed developers to cast at least 75 votes in the 2021 election, 

some for lots they did not even own, and those votes swung at least one director seat. 

STATEMENT OF FACTS 

I. HISTORY OF ASSOCIATION. 

A. The Association’s governance and growth through mergers.   

In the late 1970’s, Longleaf, Incorporated took to developing land situated in and around 

land that would eventually become Lake Auman.  On September 18, 1987, West Side Landowners 

Association Inc. n/k/a Seven Lakes West Landowners Association, Inc. (“Association”) was 

incorporated pursuant to that certain Articles of Incorporation (“AOI”), as amended. (Pls.’ Exhibit 

1.)  The Association was governed by the Declaration of Restrictive Covenants recorded in the 

Moore County Registry at Book 449, Page 662, as amended at Book 653, Page, 560, Book 2200, 

Page 421, Book 2466, Page 513, Book 3451, Page 477 (“WSLA Declaration”) (Pls.’ Exhibit. 2.)  

On June 29, 1987, Seven Lakes Development Co. (“SLDC”), incorporated Seven Lakes 

West Maintenance Corporation n/k/a Beacon Ridge Landowners Association (“BRLA”) to 

develop additional land situated around Lake Auman, and recorded that certain Declaration of 

Covenants and Restrictions for Seven Lakes West Country Club in the Moore County Registry at 

Book 563, 503, as amended at Book 1032, Page 245, Book 1032, Page 247, Book 2200, Page 414, 

and Book 2466, Page 517. (“BRLA Declaration”). (Pls.’ Exhibit 3.)  In 2003, BRLA merged with 

the Association, the surviving entity, to form the Association as it is known today. (Pls.’ Exhibit 

4.)  Both the WSLA Declaration and the BRLA Declaration survived the merger and govern th 

lots situated within each subdivision. (Id.)  
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B. The Association’s growth through annexation of various tracts of land.   

In addition to growing through merger agreements, the Association entered into several 

annexation agreements with developers of land situated in or around the Association.  Most 

notably, on January 18, 2007, the Association and Black Point Development, LLC (“Black Point 

Development”) entered into that certain Declaration of and Consent to Annexation Agreement, the 

same being recorded in the Moore County Registry at Book at Book 3163, Page 437 (“CP 

Annexation Agreement”). (Pls.’ Exhibit 12.) The CP Annexation Agreement annexed a tract of 

land commonly known as the “Carriage Park Tract.” (Id.)  As part of the CP Annexation 

Agreement, Black Point Development executed that First Amendment to Carriage Park 

Declaration, the same being recorded in the Moore County Registry at Book 3163, Page 428 (“CP 

Amendment”). (Pls.’ Exhibit 13.)  The CP Amendment incorporated all the terms and provisions 

of the BRLA Declaration, except that it purported to define “Developer” as the Association rather 

than Black Point Development.  (Id.)  The Association has recently identified additional annexation 

agreements for additional tracts of land known as “Stonegate,” “Chandler Hills,” and “Parkwood.” 

(Def.’s Ex. 2 at ¶ 40.) Each of these annexation agreements required the lots situated therein to be 

subject to the WSLA Covenants. (Def.’s Ex. 2 at Exhibits, O, P, and Q.)   

The Association is now a large community consisting of over 1,500 residential lots.  

Approximately 1,200 are improved lots with 700 unimproved lots.  

II. THE ASSOCIATION’S GOVERNING DOCUMENTS AND VOTING RIGHTS.   

A. Voting rights in director elections.   

The Association is governed by the AOI, the WSLA Declaration and BRLA Declaration and its 

By-Laws (“Bylaws”) which Plaintiffs attached to the Complaint as Exhibit A.1   

 
1 Both the WSLA Declaration and the BRLA Declaration survived the merger and govern the lots situated 
within each subdivision of the Association. (Pls.’ Exhibit 4.)   
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The AOI provide that each lot owner subject to the WSLA Declaration, except for the 

declarant, shall be a member of the Association with voting rights. (Pls.’ Ex. 1 Article V, Section 

(a).)  Consistent with the AOI, the WSLA Declaration provides that  

Each Lot Owner, except Developer, of a lot shall be a member of the 
Association.  Each member of the Association shall be entitled on all issues 
to vote in accordance with the [AOI] and By-Laws of the Association. 
 

(Pls.’ Ex. 2 at § 2.) The BRLA, as part of the plan of merger, amended the BRLA Declaration to 

incorporate substantially similar language regarding voting rights  

“Member” shall mean each Lot Owner—except Developer—of a Lot in his 
capacity as a member of the Corporation.  Each member of the Corporation 
shall be entitled on all issues to vote in accordance with the Articles of 
Incorporation and By-Laws of the Corporation.  
 

(Pls.’ Ex. 3 at Article I, § 4.) The BRLA Declaration further limits membership and voting rights 

to.  “Every owner of a lot which is subject to assessment shall be a member of the [Association].” 

(Pls.’ Ex. 3 at Article V, § 1.)  Article III, Section VI of the Bylaws ties voting rights directly to lot 

owners subject to assessment.   

6.1  Each Owner of a Lot or Lots shall be a Member of the Association and 
shall be entitled to vote at all Association meetings except as noted below.  
The prior Developer is not a Member of the Association and shall not be 
entitled to vote.  Membership in the Association shall be appurtenant to 
and may not be separate from ownership of any Lot which is subject to 
assessment.   
 

(Compl. at Ex. A, pg. 5.)  (emphasis added).  In exchange for losing the right to vote, the 

Association’s developers were exempted from dues and other assessments charged to the members 

of the Association.  (Pls.’ Ex. 2 at § 4; Pls.’ Ex. 3 at Article VI, § 1.)   

Throughout the Association’s growth, the Association, through its various directors, 

recognized that certain lots were subject to developer rights that exempted the lot owners from 

paying yearly assessments. (Pls.’ Ex.’s 20-24.)  The Association did not consider these lot owners 

members of the Association with voting rights.  (Id.)  In 2019, the Association created a “Developer 
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List” to identify non-dues paying developer lots that should not be receiving ballots in Association 

elections. (Pls.’ Ex. 24 at ¶¶ 11-12.)  

B. Developer status under the Association documents.   

Longleaf, Inc. was the original developer of the Association. (Pls.’ Ex. 2.)  As a result of bankruptcy 

reorganization and the recording of the WSLA Declaration, SLDC became the Developer of the Association 

in 1987. (Pls.’ Ex. 2.)  The WSLA Declaration was amended to define “Developer” as follows: 

“Developer” shall mean Seven Lakes Development Company a North Carolina 
corporation, its assigns and any persons or entities succeeding to its respective 
rights and obligations under the Declaration. 

 

(Pls.’ Ex. 2 at § 1(c).)  The BRLA incorporated separately by SLDC, contained substantially similar 

language as follows: 

“Developer” and “Declarant” shall mean Seven Lakes Development Company, a 
North Carolina corporation, its successors, assigns, and any person or entities 
succeeding to its respective rights and obligations under the Declaration.   
 

(Pls.’ Ex. 3 at Article I, § 4.)  Therefore, as of 1989, SLDC was the “Developer” of both the 

Association and the BRLA. (Pls.’ Ex.2, and 3.)    

The Bylaws also define developer as follows: 

Seven Lakes West Landowners Association, INC (SLWLA) to the extent 
established as such in the written settlement agreement by and between the prior 
Developer including its predecessors and SLWLA (attached hereto and 
incorporated by reference herein) and any persons or entities succeeding to its 
respective rights and obligations under the Declaration.  The prior Developer shall 
retain certain rights as determine in said settlement agreement but otherwise 
SLWLA shall not be governed in who or in part by a third party Developer.   
 

(Compl. Ex. A at Article, II, §1.5.)   

Developer rights were freely transferrable under the WSLA Declaration and BRLA 

Declaration. (Pls.’ Ex.2, and 3.)  On November 7, 1999, SLWDC assigned its rights and 

responsibilities as developer under the WSLA Declaration to GS Communities, LLC (“GS 

Communities”), pursuant to that certain Assignment of Seven Lakes Development Co.’s rights and 

responsibilities under the Restrictive Covenants to GS Communities LLC (First Assignment”), the 

same being recorded in Moore County Registry at Book 1320, Page 176. (Pls.’ Exhibit 5.) 
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Thereafter, GS Communities and, later, the Association, began to splinter off developer 

rights by making partial assignments of developer rights to various persons and entities for lots or 

tracts of land subject to Association control, including but not limited to (1) Lakeside Development 

Company, LLC; (2) Landmark Homes of Pinehurst, LLC (“Landmark”); and (3) Grande Pines, 

LLC (“Grande Pines”). (Pls.’ Exhibit 5-11.) This resulted in multiple persons and entities 

becoming successors in interest to SLDC or otherwise obtaining developer status. (Id.) The transfer 

of developer rights for specific lots or tracts of land are discussed in more detail below.   

III. THE ASSOCIATION’S ELECTION PROCESS AND RESULTS FOR 2021. 

The Association did not have a written process for quality control for voting in Association 

elections.  (Pls. Ex. 15 at pg. 11, 3:7.) The Association delegated the voting process to the Sharon 

Hodges, the community manager (“Community Manager”). 

For the 2021 director elections (“2021 Director Election”), the Community Manager 

prepared the annual mailing packets that were to be mailed to Association members. (Pls. Ex. 15 

at pg. 24, 14:24.)   The packet included, among other documents, the 2021 Seven Lakes West 

Landowners Association Notification of Annual Meeting (“2021 Notice”) and voting ballot (“2021 

Ballot”). (Id.) The 2021 Notice stated that  

“Enclosed for your review is a ballot for voting for three (3) positions on 
the Board of Directors . . . . The 2 candidates receiving the most votes will 
be elected to vacant 3-year terms.  The candidate receiving the third most 
votes will be appointed to fill the remaining term of Director – John 
Goodman. 
 

(Pls.’ Exhibit 16.1.)  The ballot enclosed therein (“2021 Ballot”) provided directions specific 

directions on how to fill out the 2021 Ballot. (Pls.’ Exhibit 16.2.)  The 2021 Ballot directed each 

person to “VOTE FOR THREE (3) CANDIDATES,” noting the third-place voter will be appointed 

by the Board (Id.).   

Contrary to past years, the Community Manager was responsible for mailing the voting 

packet. (Pls. Ex. 15 at pg. 24, 17 to pg. 25:5.)  Although the Community Manager was informed 
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in 2019 of the fact that lots on the Developer List were not entitled to vote, the Community 

Manager sent ballots to all lots on the Association’s “Homeowners Report.” (Pls. Ex. 15 at pg. 75, 

15:25; Pls.’ Ex. 15.6.)   

The voting results for the 2021 Director Election were announced on March 21, 2021. The 

initial calculation of the vote total was as follows: 

Mary Ellen 
Buckley 

Mary 
Carter 

Bob 
Connelly 

Josh Davis Lois Ann 
Eisel 

Mick 
Herdrich 

Tim 
Niewald 

303 318 164 509 516 412 473 

 

(Pls.’ Ex. 15.6.) Based on the above calculation, Josh Davis and Lois Ann Eisel were elected to 

the Board, and the Board appointed Tim Niewald as the candidate receiving the third highest 

number of votes. (Id.)  

IV. THE ASSOCIATION’S COVER UP OF IMPERMISSIBLE VOTING. 

Upon learning of the results, Plaintiff Brezinski requested to review the vote totals.  Initial 

rebuffed, Plaintiff Brezinski was allowed to review the voting spreadsheets.  Plaintiff Brezinski, 

accompanied by Plaintiff Buckley, meet at the Community Manager’s office to review these 

spreadsheets.   The voting spreadsheets revealed a substantial number of sequentially numbered 

ballots containing identical votes for the three director seats.  Plaintiff Brezinski counted at least 

64 sequential ballots that cast votes for the same three candidates in the exact same order.   

Plaintiff Brezinski sought clarification as to whether these votes originated from developer lots.   

Other members of the Association began to hear rumors of developer voting in the 2021 

Director Election. (Pls.’ Exhibit 16.4.)  On March 26, 2021, member Don Smith emailed President 

Zlotin to inquire about developer voting in the election. (Id.)   Mr. Smith attached a version of the 

“Developer List” to his email.  (Pls.’ Exhibit 16.4.)   

In an effort to quell community unrest, the Community Manager reviewed the spreadsheet 

which maintained the voting records for the 2021 Election (“Election Spreadsheet”) to determine 
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whether non-dues paying lots voted in the 2021 Director Election.  The Community Manager 

identified at least 73 votes from non-dues paying lot owners. (Id. at pg. 20.)  All 73 votes were 

linked to lots identified on the Association’s 2019 Developer List.  Seventy-two (72) of the votes 

were cast for the first, second and third highest vote totals.  (Pls.’ Ex. 16.4.)  This information was 

never communicated to the members of the Association.   

Rather, facing growing concern from community members, the Association sought the 

opinion of its legal counsel regarding potential developer votes in the 2021 Election. (Pls.’ Ex. 

16.8.)   Around March 31, 2021, Board President Patricia Zlotin (“President Zlotin”) engaged in 

an email exchange with legal counsel at which time he could not provide a clear answer regarding 

the voting rights of developers. (Id.)  At some point President Zlotin destroyed that email exchange 

with its legal counsel. (Pls.’ Ex. 16 at pg. 30 4:16.)   President Zlotin, in a separate email chain, 

stated that she would communicate with legal counsel by telephone so that, in her words, there 

would be “no email trail.” (Pls.’ Ex. 16.8.)  Thereafter, the Association held a short conference call 

with its legal counsel during which counsel provided an oral opinion that election results. (Id.)  

That opinion has not been released to the community members.     

On April 2, 2021, the Association put out the following incomprehensible statement as 

response to member concerns of developer voting:  

The Board has consulted with the SLWLA attorney on this matter.  There 
are different agreements, each dating back more than seventeen years and 
written by the then-incumbent developer, that address dues obligations and 
voting for applicable lots.  However, regardless of whether or how they were 
cast, we have determined that these votes did not affect the outcome of the 
election. 
 

(Pls.’ Ex. 16.11.)  The Association provided no clarity on developer lots or who could or could not 

vote in Association elections.  Given the confounding statement, members continued to inquire 

about the voting process. (Pls.’ Exs. 16.9 and 16.10.) The Association, through President Zlotin, 

continued to misrepresent to community members that “no developer lots remained within Seven 

Lakes West.” (Id.) 
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By letter dated April 8, 2021, Plaintiffs, through undersigned counsel, issued a Notice and 

Demand for Corrective Action (“Demand”). (Pls.’ Ex. 15.4.)  Plaintiffs’ Demand requested the 

Board agree to audit the 2021 director election pursuant to reasonable procedures that would 

protect the privacy of voting Members. (Id.) By letter dated April 27, 2021, the Board, through 

counsel, summarily dismissed Plaintiffs’ reasonable request.    

The Association continued to deny the existence of developer lots until it was forced to 

supplement its written discovery responses on November 11, 2021. (Def.’s Ex. 16.) The 

Association’ supplemental discovery responses admitted that Lakeside Development could not 

vote in Association elections. (Id.)   However, the Association took the position that other lot 

owners that did not pay dues were not developers but “builders” with voting rights. (Id.)  On or 

around December 14, 2021, the Association announced to the members of the Association that 

developer lots did exist within the community and wrongfully voted in the 2021 election.  (Pls.’ 

Exhibit 16.3.)  The Association changed course again, this time stating that Lakeside and SLDC 

could not vote in Association elections. (Id.)  The Association represented, to a substantial number 

of Association members, that there were non-dues paying lot owners that had membership rights, 

including the right to vote in the 2022 director election and beyond. (Id.)   

Questioned on this position at the Association’s corporate deposition, the Association 

testified that there were two classes of membership—non-dues paying members and dues paying 

members.  (Pls.’ Ex. 16 at pg. 63:19-64:25.) The Association further testified that non-dues paying 

members such as Black Point Development and Grande Pines fit into the class of non-dues paying 

membership, and that those entities had full access to the Association amenities without having to 

pay membership fees, including but not limited to: (1) access to Lake Auman; (2) the right to 

register two boats and vehicles per lot; (3) access to the pool and other amenities (Id.) 

V. PLAINTIFFS’ EFFORT TO AUDIT THE 2021 ELECTION.   
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 Discovery in this matter has brought to light the inadequacy of the voting process set forth 

by the Association, revealing several irregularities that either did or could establish the fact that 

additional unlawful voting is taking place in Association elections.   

Because the Association did not require signatures on the ballots, it was impossible to 

determine whether the person that filled out and returned the ballot is the lot owner for the voting 

lot. (Pls.’ Ex. 23 ¶ 20.)  Second, the Association allowed at least seven (7) additional lots—4309, 

5274, 5276, 5290, 5349, 6010, and 6022—which were not in good standing, to cast a ballot despite 

(Pls.’ Ex. 23 ¶¶ 21-23.)   Third, the Association allowed certain lot owners to obtain “duplicate” 

ballots and maintained a list of the duplicate ballots (“Duplicate Log”) without any process or 

procedure to verify the persons obtaining the duplicate ballot.  This allowed certain builders to 

obtain three additional ballots that could not be tied to any specific lot. (Pls.’ Ex. 23 ¶ 25.)  This 

also allowed Grande Pines to vote two additional lots that it did not own. (Pls.’ Exs. 18 and 19.)  

Fourth, the Association counted ballots that were returned with signature/initials that did not match 

with the information the Association had on file for certain lots. (Pls.’ Ex. 23 ¶¶ 28-31.)   

LEGAL STANDARD 

Summary judgment is appropriate “if the pleadings, depositions, answers to interrogatories, 

and admissions on file, together with the affidavits, if any, show that there is no genuine issue as 

to any material fact and that any party is entitled to a judgment as a matter of law.” N.C. Gen. Stat. 

1A-1, Rule 56(c). “A ‘genuine issue’ is one that can be maintained by substantial evidence. Dobson 

v. Harris, 352 N.C. 77, 83, 530 S.E.2d 829, 835 (2000).  

 The moving party bears the burden of showing that there is no genuine issue of material 

fact and that the movant is entitled to judgment as a matter of law. Hensley v. Nat’l Freight Transp., 

Inc., 193 N.C. App. 561, 563, 668 S.E.2d 349, 351 (2008). “If the movant successfully makes such 

a showing, the burden then shifts to the non-movant to come forward with specific facts 

establishing the presence of a genuine factual dispute for trial.” Liberty Mut. Ins. Co. v. Pennington, 
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356 N.C. 571, 579, 573 S.E.2d 118, 124 (2002). The Court must view the evidence in the light 

most favorable to the nonmovant. Dobson, 352 N.C. at 83, 530 S.E.2d at 835. The nonmovant 

“may not rest upon the mere allegations or denials of [its] pleading, but [its] response, by affidavits 

or as otherwise provided in this rule, must set forth specific facts showing that there is genuine 

issue for trial. If [the nonmovant] does not so respond, summary judgment, if appropriate, shall be 

entered against [the nonmovant].” N.C. Gen. Stat. 1A-1, Rule 56(e).  

ARGUMENT 

I. THE ASSOCIATION’S GOVERNING DOCUMENTS DO NOT ALLOW MULTIPLE MEMBERSHIPS 

WITH VOTING RIGHTS. 
 

A. The law governing the Association and its governing documents. 

Planned communities such as the Association are governed by the North Carolina Nonprofit 

Corporation Act, N.C. Gen. Stat. § 55A-1-01 et seq (“NPCA”) and the North Carolina Planned 

Community Act, N.C. Gen. Stat. § 47F-1-101 et seq (“PCA”).  

Planned communities are governed pursuant to the terms and provisions of their articles of 

incorporation, declaration of covenants, and bylaws, sometimes referred to in the collective as the 

governing documents.  To the extent there is any inconsistency between the governing documents, 

the articles control over the declaration, and the declaration controls over the bylaws. See N.C. 

Gen. Stat. § 55A-2-06(b) (“The bylaws may contain any provision for regulating and managing 

the affairs of the corporation that is not inconsistent with law or the articles of incorporation.”) and 

N.C. Gen. Stat. § 47F-2-103(c) (“In the event of a conflict between the provisions of the declaration 

and the bylaws, the declaration prevails except to the extent the declaration is inconsistent with this 

Chapter.”)2 

 
2 Indeed, Article XIII, Section 3 of the Association’s Bylaws provides that “In the case of any conflict 
between the Articles of Incorporation and these By-Laws, the Articles shall control; and in the case 
of any conflict between the Declaration and these By-Laws, the Declaration shall control.” 
 

https://advance.lexis.com/api/document/collection/statutes-legislation/id/641W-4N61-DYB7-W35P-00000-00?cite=N.C.%20Gen.%20Stat.%20%C2%A7%2055A-2-06&context=1000516
https://advance.lexis.com/api/document/collection/statutes-legislation/id/641W-4N61-DYB7-W35P-00000-00?cite=N.C.%20Gen.%20Stat.%20%C2%A7%2055A-2-06&context=1000516
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Court’s interpreting governing documents such as a declaration or bylaws of a planned 

community apply traditional principals of contract law to the governing documents.  Spring Lake 

Farm, LLC v. Spring Lake Farm Homeowners Ass'n, 271 N.C. App. 581, 841 S.E.2d 843 (2020) 

Therefore, “[w]hen the language of a contract is clear and unambiguous, construction of the 

contract is a matter of law for the court.” Hagler v. Hagler, 319 N.C. 287, 294, 354 S.E.2d 228, 

234 (1987).  Moreover, “a court may not ignore or delete any of its provisions, nor insert words 

into it, but must construe the contract as written[.] Moss Creek Homeowners Ass'n v. Bissette, 202 

N.C. App. 222, 229, 689 S.E.2d 180, 185 (2010) (emphasis in original).  The rights and obligations 

of contracting parties is “derived not from a particular contractual term but from the contract as a 

whole.” State v. Philip Morris USA Inc., 359 N.C. 763, 773, 618 S.E.2d 219, 225 (2005); Atl. & 

N.C. R. Co. v. Atl. & N.C. Co., 147 N.C. 368, 61 S.E. 185, 189-90 (1908) (discussing the need to 

review contract language in light of the whole agreement). The purpose of analyzing the contract 

as a whole is not “to find discord in differing clauses, but to harmonize all clauses if possible.” 

Peirson v. Am. Hdwe. Mut. Ins. Co., 249 N.C. 580, 583, 107 S.E.2d 137, 139 (1959).  Perhaps most 

importantly, the North Carolina Supreme Court has ruled that a homeowner’s association cannot 

engage in actions which would be unreasonable in light of the contracting parties’ original intent. 

Armstrong v. Ledges Homeowners Ass'n, 360 N.C. 547, 559, 633 S.E.2d 78, 87 (2006) (concluding 

an amendment to a declaration invalid and unenforceable for want of reasonableness). The 

Armstrong Court further explained that reasonableness may be ascertained “from the language of 

the original declaration of covenants, deeds, and plats, together with other objective circumstances 

surrounding the parties' bargain, including the nature and character of the community.” Armstrong, 

at 559, 633 S.E.2d at 88 (concluding that specific covenants in a deed to a lot owner must be viewed 

in light of the circumstance and cannot be used to circumvent the original intent of the parties) 

B. The Association has one class of members entitled to vote. 

https://advance.lexis.com/api/document/collection/cases/id/4KP1-CBD0-0039-44DH-00000-00?page=559&reporter=3330&cite=360%20N.C.%20547&context=1000516
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A non-profit corporation may have one or more classes of members or may have no members. 

N.C. Gen. Stat. § 55A-6-01 (a).  However, any such class or classes of members must be stated in its 

articles of incorporation. N.C. Gen. Stat. § 55A-2-02(a)(5). Further the rights and obligations of each 

must be defined pursuant to N.C. Gen. Stat. § 55A-6-20 (“Except as otherwise provided in or 

authorized by the articles of incorporation or bylaws, all members shall have the same designations, 

qualifications, rights, and obligations.”) 

In this case, the Association’s AOI provide that each lot owner subject to the WSLA 

Declaration, except for the declarant, shall be a member of the Association with voting rights. 

(Pls.’ Ex. 1 Article V, Section (a)). The AOI expressly limits membership to “one class of members 

in the Association.” (Pls.’ Ex. 1 Article V, Section (d)).  Finally, the AOI state that the voting rights 

of members “may be more particularly described in the Declaration and By-laws.” (Pls.’ Ex. 1 

Article V, Section (c)). 

Consistent with the AOI, the WSLA Declaration provides that  

Each Lot Owner, except Developer, of a lot shall be a member of the 
Association.  Each member of the Association shall be entitled on all issues 
to vote in accordance with the [AOI] and By-Laws of the Association. 
 

(Pls.’ Ex. 2 at § 2.) The WSLA Declaration further provides that “Except for Developer, each Lot 

Owner within the Properties as we as each future Lot Owner by acceptance of a deed therefor . . .” 

is subject to assessment. (Pls.’ Ex. 2 at § 4.)  Prior to merging with the Association, the BRLA 

amended the BRLA Declaration to include membership language substantially similar to the 

language found in the WSLA Declaration in which each Lot Owner, except for the Developer, was 

a member of the Association subject to assessment.  (Pls.’ Ex. 3 at Article 1§ 4, and Article 6, § 

1.)  The BRLA Declaration further details the scope of voting rights under Article V, § 4, providing 

that “Every owner of a lot which is subject to assessment shall be a member of the [Association].” 

(Pls.’ Ex. 3 at Article V, § 1.) 
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Consistent with the AOI and applicable declarations, Article III, Section VI of the 

Association’s Bylaws ties voting rights directly to lot owners subject to assessment.   

6.1  Each Owner of a Lot or Lots shall be a Member of the Association and 
shall be entitled to vote at all Association meetings except as noted below.  
The prior Developer is not a Member of the Association and shall not be 
entitled to vote.  Membership in the Association shall be appurtenant to 
and may not be separate from ownership of any Lot which is subject to 
assessment.   
 

(Compl. at Ex. A, pg. 5.)  (emphasis added) 

6.2  Each Lot shall entitle the owner(s) of said tract to one (1) vote in the 
Association.  Owners who own more than one (1) Lot shall have one (1) vote 
for each lot owned on which all dues are current.  
  

(Id.) (emphasis added).   

 The Association’s governing documents are unambiguous.  There is only one class of 

membership in the Association and that membership class has voting rights and is subject to 

assessment. The only separate class of lot owner permissible under the governing documents is the 

class of developer.  These lots are not subject to assessment and have no voting privileges.  These 

restrictions have been in place since the Association was organized almost 40 years ago.  

In an effort to prevail in this lawsuit, the Association has sought to reclassify developers as 

“builders” with membership rights exempt from assessment. (Pls.’ Ex. 16 at pg. 63:19-64:25.)  

Contrary to the Association’s claims, there is not—and cannot—be a separate class of membership 

for lot owners who are exempt from assessment.  Such a case would create multiple membership 

classes in violation of the AOI and applicable declarations, and the principals set forth in Armstrong 

and its progeny.  There is no genuine issue of material fact concerning whether there are non-dues 

paying members under the Association’s governing documents—there are not.  Any argument 

otherwise is born out of the Association’s thirst to prevail in this lawsuit and is not tethered to any 

reasonable basis in fact or law.  Accordingly, a declaration that non-dues paying lot owners, including 

developers and/or derivative sub-developers, are not members of the Association with voting rights 

in director elections is just and appropriate.    
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II. THE ASSOCIATION WRONGFULLY AND UNLAWFULLY ALLOWED NON-DUES PAYING 

DEVELOPERS TO VOTE IN THE 2021 BOARD ELECTION TO SUCH AN EXTENT THE 

DEVELOPERS SHIFTED THE OUTCOME OF THE ELECTION. 
 

A. The law governing the Association’s developers.   

The PCA defines “Declarant” to mean 

any person or group of persons acting in concert who (i) as part of a common 
promotional plan, offers to dispose of the person’s or group’s interest in a lot 
not previously disposed of, or (ii) reserves or succeeds to any special declarant 
right. 
 

N.C. Gen. Stat. § 47F-1-103(9).3  Pertinent to this matter, “Special declarant rights” is defined by 

statute to mean “rights reserved for the benefit of a declarant including, without limitation, any right 

(i) to complete improvements indicated on plats and plans filed with the declaration; [and] (ii) to 

exercise any development right.”  N.C. Gen. Stat. § 47F-1-103 (3).  “Development rights” are also 

defined under the PCA as  

any right or combination of rights reserved by a declarant in the declaration 
(i) to add real estate to a planned community; (ii) to create lots, common 
elements, or limited common elements within a planned community; (iii) to 
subdivide or combine lots or convert lots into common elements; or (iv) to 
withdraw real estate from a planned community. 
 

N.C. Gen. Stat. § 47F-1-103(11).  Finally, the PCA addresses the rights and obligations of parties 

when only partial developer rights are transferred to another person or entity as follows: 

If a transferor retains any special declarant rights but transfers other special 
declarant rights to a successor who is not an affiliate of the declarant, the 
transferor is liable for any obligations or liabilities imposed on a declarant by 
this Chapter or by the declaration relating to the retained special declarant 
rights and arising after the transfer. 
 

N.C. Gen. Stat. § 47F-3-104(b)(3).   

B. The Association has multiple developers that fall within the scope of the Association’s 
definition of “Developer” and are barred from casting votes in Association elections.    

 

 
3 Many of the Association’s governing documents predate the PCA and refer to the Declarant as the Developer.  
However, Declarant and Developer are interchangeable.   
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In addition to the legal framework of declarant/developer provided by the PCA, both the 

WSLA Declaration and the BLRA Declaration expressly define declarant/developer to include 

Seven Lakes Development Company, its successors and assigns, and any person or entity 

succeeding to its respective rights and obligations under the Declaration.  (Pls.’ Ex. 2 at § 1(c)) and 

(Pls.’ Ex. 3 at Article I, § 4.).  The Bylaws, for its part, defines “Developer” as the Association, 

and the “prior developer,” but also provides that the Association shall not be governed in who or 

in part by a third party Developer. (Compl. Ex. A at Article, II, §1.5.)4 

 Applying the legal principals of the PCA in conjunction with the Association’s definition 

of “Developer,” there is no genuine issue of material fact that the Association allowed multiple 

developers to vote in the 2021 Director Election which materially changed the election results.   

i. SLDC 

SLDC is expressly defined as the “Developer” under both the WSLA Declaration and the 

BRLA Declaration.  Therefore, SLDC cannot be a member under the plain and unambiguous 

language of the AOI, the WSLA Declaration, and BRLA Declaration.  Further, SLDC is not the 

Association, and, therefore, is a “third-party Developer” as defined under the Bylaws. The 

Association has admitted in correspondence to its members that SLDC cannot vote Association 

Elections. (Pls.’ Ex. 16.13.) Consistent with its status as a developer under the WSLA Declaration 

and BRLA Declaration, SLDC has paid no dues to the Association on any lot it owns.   

Notwithstanding SLDC’s clear status as a “Developer,” the Association wrongfully and 

unlawfully issued a 2021 Ballot for lots 5239, 5240, 5242, and 5250 owned by SLDC. (Pls.’s Ex. 

15.6 at Bates No. 278.)   

ii. Lakeside Development 

 Lakeside Development is a successor developer to SLDC as follows: 

 
4 The Association appears to be using the Bylaws somewhat convoluted definition of “developer” to limit the scope 
of what constitutes a developer operating within the Association.  Any such effort would be in violation of  N.C. 
Gen. Stat. § 47F-2-103(c).  The term developer, as defined in the Bylaws should be read to be at least as broad as the 
definition of developer set forth in the declarations.   
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 On November 7, 1999, SLDC assigned its developer rights to GS Communities. 
(Pls.’ Ex. 5.) 
 

 On July 20, 2005, GS Communities assigned its developer rights to Lakeside 
Development. (Pls.’ Ex.10.)   

 
 On June 29, 2010, Lakeside Development partially transferred developer rights to 

the Association, retaining developer rights to the lots it owned or thereafter 
acquired. (Def.’s Ex. 2 at Ex. I.) 

 
Because Lakeside Development continues to enjoy developer rights to the lots it currently owns 

within the Association, Lakeside Development does not have membership rights appurtenant to those 

lots under the plain and unambiguous language of the AOI, the WSLA Declaration, and BRLA 

Declaration.  Further, Lakeside Development is not the Association, and, therefore, a “third-party 

Developer” as defined under the Bylaws. Consistent with its status as a developer under the WSLA 

Declaration and BRLA Declaration, Lakeside Development has paid no dues to the Association on 

the various lots that it owns.  The Association has admitted in its interrogatory responses that 

Lakeside Development is not allowed to vote in Association elections.   

Notwithstanding Lakeside Development’s status as successor in interest to SLDC, the 

Association wrongfully and unlawfully issued a 2021 Ballot to lots 7012, 7014, 6032, 6104, 7007, 

3172, 3392, 5450, 5486, 5488, 5227, 5535, 5538, 5542, 5543. 5545, 6028, 5459, 5422, 5424, 5536, 

and 5537 owned by Lakeside Development. (Pls.’s Ex. 15.6.)   

  iii. Landmark 

Landmark is a successor developer of SLWDC as follows: 

 In 1999, SLWDC assigned its developer rights to GS Communities. (Pls.’ Ex.5.) 
 

 On December 14, 2001, GS Communities assigned to J. Aaron Garner and Elizabeth 
Graham Garner its developer rights to a 16.4 acre tract of land identified in Plat 
Cabinet 6, Slide 867 (“Pine Knoll Property”), pursuant to that certain General 
Warranty Deed recorded in the Moore County Registry at Book 1990, Page 514. 
(Pls.’ Exhibit 6.) 

 
 On March 4, 2002, J. Aaron Garner and Elizabeth Graham Garner transferred the 

Pine Knoll Property to Meadowbrook Ventures Inc. (“Meadowbrook”) pursuant to 
that General Warranty Deed recorded in the Moore County Registry at Book 1943, Page 
222. 
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 On May 24, 2002, the Association entered into an agreement with Meadowbrook 

to reaffirm Meadowbrook’s status as a developer under the WSLA Declaration such 
that Meadowbrook could develop the Pine Knoll Property, the same being recorded in the 
Moore County Registry at Book 1991, Page 232. (Pls.’ Exhibit  7.) 

 
 On May 8, 2003, Meadowbrook recorded a plat for the Pine Knoll Property in the 

Moore County Registry at Plat Cabinet 10, Slide 595 (hereinafter “Pine Knoll 
Lots”)  

 
 On October 9, 2018, Meadowbrook transferred the Pine Knoll Lots, and assigned 

its developer rights, to Landmark Homes of Pinehurst, LLC (“Landmark”), the 
same being recorded in the Moore County Registry at Book 5046, Page 75 (Pls.’ 
Exhibit 11.) 

 
Because Landmark currently enjoys developer rights in the Pine Knoll Property, Landmark does not 

have membership rights appurtenant to the Pine Knoll Lots under the plain and unambiguous 

language of the AOI and the WSLA Declaration.  Further, Landmark is not the Association, and, 

therefore, a “third-party Developer” as defined under the By-Laws. Consistent with its status as a 

developer under the WSLA Declaration, Landmark has paid no dues to the Association on the Pine 

Knoll Lots.     

Notwithstanding Landmark’s status as successor in interest to SLWDC, the Association 

wrongfully and unlawfully issued a 2021 Ballot for the Pine Knoll Lots 7516, 7517, 7518, 7519, 

7520, 7521 owned by Landmark. (Pls.’s Ex. 15.6.)  The Association, through its current Board, has 

represented that it will continue to wrongfully and unlawfully issue ballots to and count ballots 

returned from the Pine Knoll Lots.   

iv. Grande Pines 

Grande Pines is a successor developer to SLWDC as follows: 

 On November 7, 1999, SLWDC assigned its developer rights to GS Communities. 
(Pls.’ Ex 5.) 
 

 On March 26, 2004, GS Communities transferred 24 lots (“GP Lots”) and assigned 
to Grande Pines developer rights in the GP Lots. (Pls.’ Ex. 7.) 
 

Because Grande Pines currently enjoys developer rights in the GP Lots, Grande Pines does not have 

membership rights appurtenant to the remaining GP Lots under the plain and unambiguous language 
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of the AOI and the WSLA Declaration.  Further, Grande Pines is not the Association, and, therefore, 

a “third-party Developer” as defined under the By-Laws. Consistent with its status as a developer 

under the WSLA Declaration, Grande Pines has paid no dues to the Association on the GP Lots.     

Notwithstanding Grande Pines’ status as successor in interest to SLWDC, the Association 

issued ballots for the remaining GP Lots, numbered 5552, 5563, 5565, 5573, 6071, 6072, 4151, 5246, 

5462, 5549, 5550, 5551, 6073, 5461, 5664. (Pls.’s Ex. 15.6.)  The Association, through its current 

Board, has represented that it will continue to wrongfully and unlawfully issue ballots to and count 

ballots returned from the GP Lots. 

  v. Black Point Development 

Black Point Development is not a successor in interest pursuant to assignment with respect 

to the Carriage Park Tract.  Rather, Black Point Development is afforded developer rights pursuant 

to agreement entered into directly with the Association.    

Black Point Development and the Association entered into annexation agreement that 

required the execution of the CP Annexation Agreement and CP Amendment. (Pls.’ Exs. 12 and 13.)  

The CP Amendment amended the original Carriage Park declaration to incorporate the terms and 

provisions of the BRLA Declaration, and to make a partial transfer of development rights to the 

Carriage Park Tract. (Pls.’ Ex. 13.) The CP Annexation Agreement makes clear, however, that Black 

Point Development did not transfer all of its development rights.  Specifically, the CP Annexation 

Agreement provides that: 

WHEREAS Seven Lakes West and Black Point wish to provide for the 
development of the Carriage Park Tract pursuant to which it shall be 
subdivided into lots for sale for residential use subject to the terms and 
conditions of the Declaration of Covenants and restrictions for Carriage Park 
. . .  

  

(Pls’ Ex. 12.) The CP Annexation Agreement further provides that Black Point Development will 

be subjected to all development and permit fees set by the Association rather than assessments. 

(Id.)  In other words, Black Point Development retained the rights and obligations of the Developer 
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under the BRLA Declaration and applicable law, to, among other thigs, plat the Carriage Park 

Tract and to sale the newly created lots. See N.C. Gen. Stat. § 47F-1-103(9) and (11).  Since 

execution of the CP Annexation Agreement and CP Amendment, The Association has allowed 

Black Point Development to exercise both developer rights—Black Point Development recorded 

Plat Cabinet 13, slide 744 in the Moore County Registry on April 19, 2007, which created lots 

8001 through 80039 (“Carriage Park Lots”), and has transferred several lots therein including 8032 

and 8033. (Pls.’ Ex. 15.6 at pg. 57.)    Therefore, the agreements, and subsequent actions of the 

Association, make clear that Black Point Development retained certain developer rights in the 

Carriage Part Tract and is bound by the obligations of a Developer under the BRLA Declaration.  

Accordingly, Black Point is a developer status and cannot vote under the Association’s governing 

documents.   

Even if Black Point Development cannot be considered to have retained developer rights 

after annexation of the Carriage Park Tract, the Association still counted ballots returned from 

Black Point Development’s Carriage Park Lots in violation of the BRLA Declaration.  Article V, 

Section I of the BRLA Declaration, incorporated into the Carriage Park Declaration, provides that 

“[e]very owner of a lot which is subject to assessment shall be a member of the [Association].” 

(Pls.’ Ex. 3.)  Indisputably, Carriage Park Lots owned by Black Point Development are not subject 

to assessment. (Pls.’ Ex. 15.7.) Therefore, Black Point Development has no membership rights 

appurtenant to those lots.    

Notwithstanding Black Point Development’s status as a derivative developer of the 

Association, and the express language in the BRLA Declaration barring it from having membership 

rights in lots exempt from assessment, the Association wrongfully and unlawfully allowed 2021 

ballots to be cast for Carriage Park Lots, numbered 8001-8031 and 8034-8039. (Pls.’s Ex. 15.5.)  The 

Association, through its current Board, has represented that it will continue to wrongfully and 
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unlawfully issue ballots to and count ballots returned from the Carriage Park Lots exempt from 

assessment. 

 
C. The 2021 Director Election was materially impacted by the Association’s allowance 

of impermissible developer voting. 
 
Calculating the impact of the impermissible votes in the 2021 Election is straightforward. 

The Association itself counted thirty-eight (38) Black Point Development votes, twenty-two (22) 

Lakeside Development votes, and thirteen (13) Grand Pines votes, for a total seventy-three (73) 

votes.5 (Id.).  Seventy-four (72) of those votes went to Tim Niewald (“Mr. Niewald”), the candidate 

initially receiving the third highest number of votes.   

 Subtracting the impermissible votes, Mr. Niewald’s vote total is reduced to 399.  With only 

399 votes, Mr. Niewald would not have been the candidate with the third highest number of votes—

Mick. Herdrich with 412 votes, would have been the candidate with the third highest number of votes 

and the Association was obligated to appoint him to the director seat held by Mr. Niewald. (Id.)  

Therefore, there is no genuine issue of material fact that the impermissible voting materially 

impacted the 2021 Election.   

IV. THIS COURT SHOULD ORDER A NEW ELECTION BECAUSE OF IMPERMISSIBLE VOTING AND 

ADDITIONAL IRREGULARITIES.   
 
 This Court should order a new election because the Association’s failure to conduct a 

lawful election did not stop with impermissible developer voting in the 2021 Director Election.  

Foremost, the NPCA sets forth the procedure upon which a non-profit corporation can accept a vote 

cast by a member as follows 

 If the name signed on a vote, consent, waiver, or proxy appointment 
corresponds to the name of a member, the corporation if acting in good faith 
is entitled to accept the vote, consent, waiver, or proxy appointment and 
give it effect as the act of the member. 
 

 
5 The Association’s Election Spreadsheet tallied only 13 votes as far as Grande Pines’ voting of non-dues paying 
lots.  However, the Association allowed Grande Pines to vote two additional lots that it did not even own at the time 
of the election, bringing the total impermissible votes to 15. (Pls.’ Ex. 18 and 19.)  This issue is addressed separately 
in Section IV below.   
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N.C. Gen. Stat. § 55A-7-27(a).  Henry M. Robert, Robert's Rules Of Order (Sarah Corbin Robert 

et al., eds., 12th ed. 2020), sets out the specific process for secret voting: “If the vote is to be secret, 

an inner return envelope—with a space for the voter’s signature placed on its face instead of on 

the ballot—should be sent to the voter with the ballot, in addition to the self-addressed outer return 

envelope described above.”6 (Id. at 45:60.) 

 Here, the Association, which conducted a secret vote, failed to require members to 

include a signature on the 2021 Election Ballot in violation of the NPCA and Robert’s Rules of 

Order.  To the contrary, the ballot instructions required only that a lot number be disclosed on the 

outside of the envelope.  (Pls.’ Ex. 15.3.) Even then, the Community Manager testified that votes 

were counted even when a lot number was not included on the ballot envelope.  (Pls.’ Ex. 15 at pg. 

30:13-24.) Perhaps most egregious, the Association counted ballots that were returned with 

signature/initials that did not match with the information the Association had on file for certain 

lots. (Pls.’ Ex. 23 ¶¶ 28-31.)   This is in direct contradiction to N.C. Gen. Stat. § 55A-7-27(a) and 

highlights the need for member signatures.  

 Unfortunately, the failure of process does not end with impermissible voting or a failure 

to require member signatures.  The Association allowed at least seven (7) lots that were not in good 

standing to cast a ballot in violation of the Bylaws Article III, § 6.4.   (Pls.’ Ex. 23 ¶¶ 21-23.)   The 

Association allowed certain lot owners to obtain “duplicate” ballots that could be cast for any lot 

within the Association. (Pls.’ Ex. 23 ¶ 25.)  The Association allowed Grande Pines to vote two 

additional lots that it did not own. (Pls.’ Exs. 18 and 19.)  Such a myriad of process failures 

demands a new election.    

 
6 The Association operates under Robert’s Rules of Order.  See N.C. Gen. Stat. § 47F-3-108(c) 
(“Except as otherwise provided in the bylaws, meetings of the association and the executive 
board shall be conducted in accordance with the most recent edition of Robert's Rules of Order 
Newly Revised.”) 

https://advance.lexis.com/api/document/collection/statutes-legislation/id/641W-4N61-DYB7-W37M-00000-00?cite=N.C.%20Gen.%20Stat.%20%C2%A7%2055A-7-27&context=1000516
https://advance.lexis.com/api/document/collection/statutes-legislation/id/641W-4N61-DYB7-W37M-00000-00?cite=N.C.%20Gen.%20Stat.%20%C2%A7%2055A-7-27&context=1000516
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Finally, Plaintiffs note that it is well within the power of the Court to order a new election. 

The NPCA provides that 

If for any reason it is impracticable for any corporation to call or conduct a 
meeting of its members, delegates, or directors, or otherwise obtain their 
consent, in the manner prescribed by its articles of incorporation, bylaws, or 
this Chapter, then upon petition of a director, officer, delegate, member, or 
the Attorney General, the superior court may order that such a meeting be 
held or that a written ballot or other method be used for obtaining the vote 
of members, delegates, or directors, in such a manner as the court finds fair 
and equitable under the circumstances.  
 

N.C. Gen. Stat. § 55A-1-60(a).  Here, the Association, through its directors, had full knowledge of 

impermissible voting occurred in the 2021 Director Election.  Rather than call a new election, as 

required by Robert’s Rules of Order, the Association tried to limit the number of impermissible 

votes by recasting developers as “builders” with membership rights.  On top of the impermissible 

voting, the Association actively stands by an election process did not, and does not, comport with 

applicable law.  Put simply, the Association, acting through its directors, has no plans to take the 

appropriate steps to safeguard the election integrity of any election unless mandated to do so by 

this Court.  Plaintiffs request that this Court enter such an order in light of the Association’s 

unwillingness to act in accordance with applicable law.   

WHEREFORE, Plaintiffs respectfully requests that, judgment be entered in favor of 

Plaintiffs as set forth in its Motion for Summary Judgment.   

 

Respectfully submitted this the 14th day of March, 2022.  

WICKER LAW FIRM, P.L.L.C. 

 
      By: /s/ Jackson D. Wicker   
       Jackson D. Wicker 
       N.C. State Bar No. 44909 
       Va. State Bar No. 93008 
       4000 Westchase Blvd., Suite 120 
       Raleigh, North Carolina 27607 

https://advance.lexis.com/api/document/collection/statutes-legislation/id/641W-4N61-DYB7-W35C-00000-00?cite=N.C.%20Gen.%20Stat.%20%C2%A7%2055A-1-60&context=1000516
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       Phone: (919) 390-3328 
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Counsel for Plaintiffs 
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WICKER LAW FIRM, P.L.L.C. 
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       Jackson D. Wicker 
       N.C. State Bar No. 44909 
       Va. State Bar No. 93008 
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       Raleigh, North Carolina 27607 
       Phone: (919) 390-3328 
       Facsimile: (919) 726-3369 
       Email: jackson.wicker@wickerlawfirm.com  
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